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Taiwan has been going through a series of judicial reforms in order to shed its 

legal system of fifty years’ worth of authoritarian distortions. A reasonable and 

perhaps tempting choice is to adopt the American jury system. However, upon careful 

deliberation, it is not a viable option.  

Trial by jury is not compatible with our established legal system. In the event of 

adopting trial by jury, procedural laws are not the only things that will need rewriting. 

Article 80 of Republic of China Constitution states clearly that “Judges shall be above 

partisanship and shall, in accordance with law, hold trials independently, free from 

any interference”. Therefore, any change toward a jury system will require amending 

the Constitution, which will all but certainly result in political dogfights.  

The only successful implementations of the trial by jury are in former English 

colonies, where they inherited the common law tradition of Britain. The experiments 

with trial by jury failed in most countries that have a codified legal body rooted in  

continental law , such as France, Germany, and Japan, the latter two from which we 

derived our legal system. Continental law dates back to Roman law and is a live 

institution, in which judges play a disparate role than that in common law.  

Trial by jury is often considered a fundamental human right to justice, as 

enshrined in Article III and the Sixth Amendment of the U.S. Constitution. However, 

to adopt a jury system in order to achieve fair trials is like reverting to the American 

Electoral College to achieve fair representation. Miscarriage of justice has many 

causes, such as fabrication or mishandling of evidence, faulty testimony or 

examination, and false confessions under duress – the most glaring single factor of 

many a wrongful conviction under martial law.  
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The Legislative Yuan substantially amended the Code of Criminal Procedure in 

2003, when the presumption of innocence, the practice of cross-examination, and 

stringent rules of evidence were established. These are the crux of the modern justice 

system, and provided that they are conscienciously followed, fair trials are sure to 

result.  

Some may charge that justice is too important to leave to one judge, that one 

judge could be clouded by personal predudices. Our court system has taken this into 

consideration and reduced the power of a judge by having three judges try a case. A 

panel of judges may not necessarily be more biased than a jury. According to a 

judicial statistics review published by the Statistics Office of Taiwan High Court in 

2004, since the new Code of Criminal Prosecution took effect, 51.33% of first 

instances in district courts were tried by panels, a 35% jump. Furthermore, all 

appellate courts are conducted by panels of judges. Our system has already taken the 

measures to minimize the possibility of bias.  

Ninetieth-century French political thinker Alexis de Tocqueville wrote of the 

nascent United States that “to use a jury to suppress crimes seems to me to introduce 

an eminently republican element into the government (126).” This association of jury 

and democracy has been frequently cited by proponents of jury trials, and it may well 

be true as far as America is concerned. Henry W. Ehrmann stated in Comparative 

Legal Culture (1990, qtd. in 林) that no less than 90% of criminal cases1 and almost 

100% of civil cases worldwide take place in the U.S. Surely America is not the only 

democracy in the world. On the other hand, the existence of juries does not entail 

democracy. The People’s Republic of China has a People’s Jury System. It accords the 
                                                 
1 I found the exact sentence “About 95 percent of all jury trials in the world take place in the United 
States” in websites of The New Hampshire Bar Association 
<http://www.nhbar.org/law-related-education/understanding-the-nh-courts.asp>, Colorado State 
Judicial Branch <http://www.courts.state.co.us/exec/pubed/lessonplans/Jury5.doc >, Kansas Judicial 
Branch < http://www.kscourts.org/ksctjury.htm >, and Boston College 
<http://bcm.bc.edu/issues/summer_2005/features.html> but none of them give any substantiation.  
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Chinese regime no more merit.  

It has been argued that, in the United States, it is especially in lawsuits 

concerning freedom of the press that juries assert their strength(易). However, in a 

landmark case, the Pentagon Papers, it was judges from the New York Southern 

District Court, and the District Court and Court of Appeals in D.C. who, despite 

government pressure, rejected injunctions that would have barred the New York Times 

and Washington Post from publishing the document. The case went all the way to the 

U.S. Supreme Court, a panel of nine justices, who ruled in favor of the press (New 

York Times Co. v. United States, 403 U.S. 713).  

The hottest debates about trial by jury is within the U.S;, while few advocate for 

its abolishment, many doubt how often and to what extent it should be put into 

practice.  An inherent problem is the cost in time and money. Jury fees are $40 per 

day in U.S. federal courts and may be raised to $50 if the trial lasts more than 30 days. 

In Taiwan, 2004, the average time of days from filing to disposition of criminal 

defendants in district courts was 75.16 days (Statistics Office of Taiwan High Court); 

the same year in the U.S., the median amount of time in District Courts was 6.4 

months in all cases combined, and 12.1 months in trials by jury (U.S. Bureau of 

Justice Statistics, Table 5.43). All the expenditures must be paid for by the taxpayers.  

Probably as a result, in practice the majority of criminal cases are resolved by 

plea bargaining; of those which do go to trial, near a half are tried by the bench. 84% 

of criminal cases in District Courts in 2001 and 95% of felony cases in State Courts in 

2000 were settled by guilty pleas or nolo contendere (U.S. Bureau of Justice Statistics, 

Table 5.46 and Table 5.17); guilty plea rates in District Courts rose from 63% in 1980 

to 87% in 2004 (Table 5.22). This phenomenon can lead to great injustice, especially 

when a poor defendant is represented by an unskilled or overworked public defender.  

The virtue of trial by jury is not beyond dispute. Some researches suggest that 
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juries are mistake-prone2. An even graver concern is that what matters the most in a 

jury trial might not be who has the stronger case or on whose side the facts stand on, 

but who has the slyer lawyer. Oration, or as H.L. Mencken called it in a memorable 

phrase, “sonorous nonsense driven home with gestures” (qtd. in McCart), is 

instrumental in debating before a jury of laymen. The defendants’ wealth often 

decides their fates; the O. J. Simpson trial is the most prominent demonstration.  

 Trial by jury is not the solution to our judicial ills, which are already being 

addressed. Juries do not equate to democracy; it is costly, time-consuming, and don’t 

always entail justice. Therefore its adoption cannot justify the difficulties and cost that 

will arise.  

                                                 
2There is a quite complex line of reasoning (of a laborious lineage of citations symptomatic of hearsay) 
in support of this view. As this is a minor argument in my essay, I will treat it in this footnote.  
Cited in Daniel Givelber, “Lost Innocence: Speculation and Data about the Acquitted” American 
Criminal Law Review, Fall, 2005, 42 Am. Crim. L. Rev. 1167, Richard Posner, An Economic Approach 
to the Law of Evidence, 51 STAN. L. REV. 1477, 1501 (1999) (citing Gerald D. Gay et al., Noisy 
Juries and the Choice of Trial Mode is a Sequential Signaling Game: Theory and Evidence, 20 RAND 
J. ECON. 196, 211 (1989)) “The conviction rate is lower in bench trials than in jury trials. This is 
significant because in most states the decision in a criminal case as to whether to be tried by a judge or 
by a jury is entirely the defendant's. If juries are less accurate guilt determiners than judges, innocent 
defendants will choose to be tried by judges rather than run the risk of jury mistake, while guilty 
defendants will choose to be tried by juries, hoping for a mistake. The acquittal rate should therefore be 
higher in bench trials -- and it is.”  

Givelber, Daniel James, "Lost Innocence: Speculation and Data About the Acquitted" . American 
Criminal Law Review, Vol. 42, p. 1167, 2005 Available at SSRN: http://ssrn.com/abstract=873367 
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